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Definition: 


"Actual annexation" includes every movement by which chattels are joined or united to a property, and "constructive annexation" 


is the union of such things as have been considered part of the realty but which are not actually annexed; it exists where an object, 


although not itself attached to realty, comprises a necessary, integral, or working part of some other object which is attached. ! 
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Property which is otherwise personal in nature, when physically attached to the soil or constructively attached by its use or 
intended use with the soil, ordinarily becomes a part of the realty.” Thus, a building permanently fixed to the freehold becomes 
a part of it, and prima facie a house is real estate, belonging to the owner of the land on which it stands.” Also, cooperative 


apartments are personal property, not real property.“ 


Real property also includes fixtures, such as machinery that is permanently used in a particular location,” and so water and 


sewer mains are normally considered real property.° 


In judging whether a property is personal or real, the manner in which it is affixed to the land and the permanence with which 


it has been designed to remain in place must be considered.’ Thus, chattels become real estate when annexed to real property 
under such circumstances where it appears clearly from an inspection of the property itself that a permanent annexation to the 


real property was intended, taking into consideration:® 


e the character of the annexation 
e the nature and adaptation of the articles annexed 
e the uses and purposes of the real estate at the time of the annexation 


e the relation of the annexing person to the real estate in question 
Bricks, for example, are personal property until such time as they are incorporated into a building, at which time they become 


real property.” 


Personal property may retain its character as such where it is so agreed by the parties interested even though it is annexed to 


the realty. 19 Thus, a ballast placed by the railroad on a right-of-way retains its character as personalty and, thus, the township's 
removal of the ballast from the right-of-way with the railroad's permission does not affect the due process property rights of 


the owners of reversionary estates. L 
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Footnotes 

1 In re Vic Bernacchi & Sons, Inc., 170 B.R. 647 (Bankr. N.D. Ind. 1994). 
A wood stove not bolted to a residential room nor for which any special foundation had been laid was not 
constructively annexed to the building simply because it was the decorative focal point of the room. Everitt 
v. Higgins, 122 Idaho 708, 838 P.2d 311 (Ct. App. 1992). 
Guernsey v. Phinizy, 113 Ga. 898, 39 S.E. 402 (1901). 
Mueller v. Mercer County, 60 N.W.2d 678 (N.D. 1953); Employers' Liability Assur. Corp. v. Hartford Acc. 
& Indem. Co., 151 W. Va. 1062, 158 S.E.2d 212 (1967). 

4 § 12. 
Union Elevator & Warehouse Co., Inc. v. State ex rel. Dept. of Transp., 144 Wash. App. 593, 183 P.3d 1097 
(Div. 3 2008). 

6 McPeak v. Thorell, 148 Ill. App. 3d 430, 101 Ill. Dec. 730, 499 N.E.2d 97 (3d Dist. 1986). 
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Hayden Island, Inc. v. U.S., 380 F. Supp. 96 (D. Or. 1974). 

National Blvd. Bank of Chicago v. Citizens Utilities Co. of Illinois, 107 Ill. App. 3d 992, 63 Ill. Dec. 540, 
438 N.E.2d 471 (1st Dist. 1982) (holding that sewer mains, which were buried in the property and were 
installed for the use of the freehold, were real property rather than personal property). 

As to chattels as personal property, see § 22. 





9 Adcor Realty Corp. v. Mellon-Stuart Co., 450 F. Supp. 769 (N.D. Ohio 1978). 
10 Milner v. New Edinburg School Dist., 211 Ark. 337, 200 S.W.2d 319 (1947); Public Service Co. of New 
Hampshire v. Voudoumas, 84 N.H. 387, 151 A. 81, 70 A.L.R. 480 (1930). 
li Lucas v. Township of Bethel, 137 Fed. Appx. 450 (3d Cir. 2005). 
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